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Lyl e Robert Paton appeals his conviction for possession of materials
involving the use of minors in sexually explicit conduct in violation of
18 U.S.C. § 2252(a)(4)(B). W reject Paton's argunents that this
conviction is barred by a previous plea agreenent and the Ex Post Facto

cl ause. W renmand, however, for resentencing in light of Koon v. United
States, 116 S. C. 2035 (1996).

BACKGROUND
In Decenber 1982, Paton was arrested and indicted for using the
United States mail to transnit obscene material in violation of 18 U S.C
8 1461, using mnors to produce sexually explicit



photographs in violation of 18 U S.C. § 2251, and conspiracy to conmmit an
offense in violation of 18 U S.C. § 371. Pursuant to a plea agreenent,
Paton pled guilty to the charge of nmiling obscene material and the
Covernnent dismssed the other two charges. The United States accepted the
guilty plea, "in full satisfaction of all Federal charges which may be
brought against LYLE R PATON by reason of the information provided
pursuant to this agreenent[.]" Appellee's Add. at A-4. Paton subsequently
conpl eted his sentence and probation

On May 23, 1995, police executed a search warrant at Paton's
residence and discovered photographs containing sexual depictions of
m nors. Mst of the relevant photographs were the sane as those formnng
the basis for Paton's 1983 conviction.?

Pat on wai ved his right to a jury trial. The district court concluded
that neither the 1983 plea agreenent nor the Ex Post Facto cl ause barred
prosecution for possession of the photographs. The district court then
found Paton guilty because thirteen of the photos were sexually explicit
for purposes of 18 U S.C. § 2252(a) (4)(B). These thirteen photos al so
formed the basis for Paton's 1983 conviction

Prior to sentencing, Paton noved for a downward departure. The
district court denied the notion and sentenced Paton to twenty-four nonths
i nprisonnment--the low end of the applicable guidelines range. Pat on
appeal ed.

Paton raises three issues. First, Paton argues that the 1983

't is unclear fromthe record how Paton kept these duplicate
phot ographs of those seized in 1982. Apparently, the police
sonehow overl ooked themin 1982.
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pl ea agreenent bars the 1995 prosecution. Second, he argues that the 1995
prosecution violates the Ex Post Facto clause. Third, Paton argues that
the district court erred by not granting his nmotion for a downward
departure. W consider these argunments in turn

W review the district court's interpretation of the 1983 plea
agreerment and its concl usion that the plea agreenent did not bar the 1995
prosecution de novo. See Margalli-Overa v. I.NS., 43 F.3d 345, 350-51
(8th Cir. 1994). The district court concluded that the plea agreenent

i mmuni zed Paton only fromcharges "concerning or related to the indictnent
underlying that plea agreenment." R at 21. W agree

The 1983 pl ea agreenent provided that Paton's plea of guilty to the
charge of mailing obscene photos was "in full satisfaction of all Federa
charges which may be brought against LYLE R PATON by reason of the
i nformation provided pursuant to this agreenment[.]" Appellee's Add. at A-
4. The intent of the agreenent is clear. It provides imunity for two
charges agai nst Paton in exchange for his guilty plea. |In addition, the
pl ea agreenment warns that Paton remains subject to prosecution in any
jurisdiction for additional crines. |In short, the Governnent agreed not
to bring additional charges arising out of Paton's conduct between 1978 and
1982, but did not agree to ignore future crinmnal activity. See United
States v. Hernandez, 972 F.2d 885, 888 (8th Gr. 1992) (plea agreenent not
viol ated when additional charges brought for later crimnal activity).

Accordingly, we conclude that the 1983 plea agreenent did not bar the 1995
prosecuti on.



Pat on next asserts that the 1995 conviction for possession of obscene
materials violates the Ex Post Facto clause. Possession of such materials
was not illegal in 1983 when Pat on possessed the photos involved in both
prosecutions. Congress, however, crimnalized that possession in 1990 by
enacting 18 U S C. § 2252(a) (4)(B). Paton contends that the 1995
conviction, which is based on the 1990 statute, violates the Ex Post Facto
cl ause because it crimnalizes conduct that was innocent when he first
obt ai ned the phot ographs. W di sagr ee.

"“[1]n the case of continuing offenses . . . the Ex Post Facto cl ause
is not violated by application of a statute to an enterprise that began
prior to, but continued after, the effective date of [the statute].'"
United States v. Grfinkel, 29 F.3d 1253, 1259 (8th GCir. 1994) (quoting
United States v. Torres, 901 F.2d 205, 226 (2d Cir. 1990)). Mor e
specifically, a conviction for continuing to possess obscene nmaterial after
the effective date of 18 U S.C. § 2252(a)(4)(B) does not violate the Ex
Post Facto clause. United States v. Layne, 43 F.3d 127, 132 (5th Cir.),
cert. denied, 115 S. &. 1722 (1995). Accordingly, we affirmthe district
court.

Paton's final argunment is that the district court erred during
sentencing by denying a downward departure. Paton asserts that the
district court's denial of his notion to downward depart resulted fromthe
court's erroneous belief that it did not have the authority to do so.



A district court's decision not to depart downward nmade with the
understandi ng of the court's power to depart cannot be revi ewed on appeal.
United States v. Knight, 96 F.3d 307, 311 (8th Cir. 1996). The district
court may depart from the applicable guideline range if it finds "an

aggravating or mitigating circunstance of a kind, or to a degree, not
adequately taken into consideration by the Sentencing Commission in
formulating the guidelines . . . ." 18 U.S.C. § 3553(h). "The key
guestion is whether an individual case presents a “characteristic or
circunstance [which] distinguishes the case from the "“heartland cases
covered by the guidelines in a way that is inportant to the statutory
pur poses of sentencing.’"” United States v. Lewis, 90 F.3d 302, 304 (8th
Cir. 1996) (quoting US. S.G 8§ 5K2.0), cert. denied, Davis v. United
States, 117 S. C&. 713 (1997). W may reverse the district court only if
it abused its discretion. Koon v. United States, 116 S. C. 2035, 2047-48
(1996) .

At the sentencing hearing the court stated:

The court declines to depart downward. I n exam ning
[ Paton's] argunents individually and together the court does
not agree that these facts create a situation not contenpl ated
by the Sentenci ng Conmi ssion. Al though these circunstances are
i ndeed unusual, the unusual nature of this case is due to
[ Paton's] conducted [sic] possession of material which is
illegal to possess and has been since the anmendnents to 18
United States Code Section 2252 were passed in 1990. [ Paton's]
i gnorance of the law or his mstaken understanding of its
application to hinmself does not warrant departure.

Sentencing Tr. at 21-22. The district court made its determ nation,
however, prior to the Suprene Court's decision in Koon. In that case, the
Suprene Court stated that the district court nust determ ne whether the
grounds asserted for departure are encouraged, discouraged, forbidden or
unnenti oned by the Sentencing



Qui delines. Koon, at 2045. "If a factor is unmentioned in the Quidelines,
the court nust, after considering the “structure and theory of both
rel evant individual guidelines and the Guidelines taken as a whole,’

decide whether it is sufficient to take the case out of the Quideline's
heartland." 1d. (citation omtted) (quoting United States v. Rivera, 994
F.2d 942, 949 (1st Cr. 1993)).

The mitigating factors asserted by Paton, when consi dered together
are unnentioned under the Quidelines. The Guidelines did not contenplate
a situation where an individual enters into a plea bargain "in full
satisfaction of all Federal charges which nay be brought" and the
governnent |ater prosecutes the individual for non-criminal conduct known
to the governnent at the tinme of the plea bargain, but which |ater becones
crimnal. In light of Koon, the district court msconstrued the Quidelines
in deternmining that this situation is contenplated by the Sentencing
Conmi ssion. Thus, the district court erred in deternmining that it |acked
authority to depart downward.

Accordingly, we reverse and vacate the existing sentence and renand
to the district court for resentencing consistent with this opinion. The
district court may depart downward if it determines that Paton presents
mtigating circunstances outside the "heartland" of the Guidelines.

CONCLUSI ON

We affirm Paton's conviction and remand for resentencing.



WOLLMAN, Circuit Judge, concurring and dissenting.

| concur in Parts | and |l of the court’s opinion. | dissent,
however, fromthe court’s holding that the district court msconstrued the
Quidelines in deternmining that the situation presented by this case was not
contenpl ated by the Sentenci ng Conm ssion.

True, it is unlikely that the Comm ssion contenpl ated the exact facts
of Paton's case, but that does not conpel the conclusion that the
Commi ssion did not contenplate the offense committed by Paton: t he
possessi on of child pornography. Having held that Paton's earlier plea did
not immuni ze himfrom prosecution for the possession of those nowillegal
materials, what warrant do we have to hold that this case is sonehow
different for sentencing purposes fromany other prosecution based upon the
1990 statute?

The Court has told us that a district court’s decision to depart from
the Guidelines should in nobst cases be given substantial deference,
including the decision that a particular case falls within or wthout the
heartl and of cases in the Guideline. Koon v. United States, 116 S. Ct.
2035, 2046-48 (1996). See also United States v. Kalb, 105 F.3d 426, 428
(8th CGr. 1997). Athough the district court did not have the benefit of
Koon and thus did not articulate its reasoning in precisely the formul ation

set forth in Koon, it in effect nmade “a refined assessnent of the many
facts bearing on the outcone,” Koon, 116 S. C. at 2046, and then
determ ned that there was nothing about the case that warranted a departure
fromthe Quidelines range. Because | see no abuse of discretion in the
district court’'s ruling, | would affirm the sentence as well as the
convi ction.
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